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ATO INTERPRETATIVE DECISIONS & SUPERANNUATION

The ATO releases interpretative decisions to provide guidance to taxpayers. While these decisions do not carry the same authority as a ruling, they do provide some guidance as to the ATO’s interpretation of legislation in certain circumstances.

ID 2002/351 – Margin Lending

In this case the question was asked whether margin lending by a fund would result in a breach of the borrowing restrictions.  The facts were as follows:

· The fund operated a “margin balance” with a share broker

· The fund borrowed money to purchase the shares

· The fund gave the broker a charge over the shares as a result of borrowing to purchase the shares.

The ATO held that a contravention had occurred as the fund had simultaneously provided a charge over the shares and borrowed money to purchase the shares.

ID 2002/340 - In-House Assets
The issue here was whether a contravention of Section 71 of the SI(S) Act had occurred where the members of the fund had leased a residential property owned by a unit trust that was a related trust of the fund.

The ATO held that no breach had occurred. Members leasing a residential property from a unit trust related to a fund would not cause the fund to breach the in-house asset rules as set out in Section 71 of SI(S) The facts were as follows:

· The fund was a self managed fund that had invested in a unit trust prior to 11 August 1999.

· The unit trust owned a residential property that was purchased with money borrowed by the unit trust.

· The members of the fund wanted to lease the property at arms-length rates.

The reasons for the ATO decision were as follows:

An in-house asset includes “an asset of the fund subject to a lease or lease arrangement between the trustee of the fund and a related party of the fund” – Subsection 71(1) of SI(S).

A lease arrangement involving members (in their capacity as members and not as trustees) of an SMSF leasing residential property from the unit trust does not fall within the definition of an in-house asset. This is because the asset involved is that of the unit trust and not an asset of the fund.

The SI(S) Act places no restrictions on the members of a fund leasing the residential property of the unit trust provided the fund’s investment in the unit trust is consistent with its investment strategy and the unit trust is conducting its dealings with the fund members on an arms-length basis.

However, a lease agreement would need to be entered into and maintained on an arms-length basis. Further, the fund’s ongoing investment in the unit trust would need to be continually reviewed against the investment strategy of the fund. Dealings between the unit trust and the fund members would need to be on an arms length basis to avoid a breach of the investment covenants contained in Section 52 of SI(S).
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